
The paradigm for achieving global cooperation on information 
reporting and exchange relies on order proceeding out of chaos 
to reach a state of equipoise between information provision, 
exchange, and analysis. 

That model of international tax compliance was first tested by the 
United States with the Foreign Account Tax Compliance Act, and 
now it will be tested on a larger scale by the OECD’s proposal for 
country-by-country (CbC) reporting. The U.S. experiment provides 
some useful cautionary lessons as CbC reporting is rolled out. 

There are historical and operational similarities between FATCA 
reporting and CbC reporting. Both had their genesis in a moment 
of crisis -- the media coverage of foreign accounts being used to 
evade taxes for FATCA and the G-20’s concern about base erosion 
and profit shifting for CbC reporting -- and both have compressed 
implementation timelines. Although the reporting mechanisms and 
stakeholders are different -- in FATCA, financial institutions are 
enlisted to report on account holders, but 
under CbC, multinational enterprises report 
on themselves -- the basic frameworks are 
similar. Both have significant compliance 
costs for entities and oversight costs for 
tax authorities. One of the more striking 
similarities is that FATCA reporting and 
CbC reporting require local legislative 
changes that are invariably associated 
with differing degrees of implementation 
across jurisdictions. This common feature 
is the root of the major difficulties for both 
regimes. 

There are two paths to a resolution of local legislative differences: 
consistency through coordination and consistency after a period 
of initial chaos. Both take considerable time and energy, but the 
former has the benefit of better priming the political gears for the 
subsequent challenge of dispute resolution.

CONSISTENCY IN CBC REPORTING

The OECD has been cautiously optimistic about building a 
consensus on CbC reporting from the outset. In its September 2014 
report, the OECD called for a “standardized approach to transfer 
pricing documentation” through its tripartite recommendations. 
The first piece of the package is the master file, which will contain 
information relevant to all MNE group members. The second is the 
local file, which will address the material transactions of the local 
taxpayer. The third is the CbC report, which will contain information 

regarding the global allocation of the MNE group’s income and 
taxes paid, as well as employment information.

Achieving consistency in the reporting requirements will be 
challenging as jurisdictions implement local laws and then 
move toward greater coordination. The OECD’s 2015 guidance 
recommends that the master file and local file elements of the 
transfer pricing documentation be implemented through local 
country legislation. The CbC reporting requirements are also 
recommended, and the OECD acknowledges that the timing 
of implementation needs to allow for legislative and regulatory 
changes at the local level. “In order to assist countries in preparing 
timely legislation, the key elements of statutory provisions requiring 
ultimate parent entities of MNE groups to file the CbC Report in 
their jurisdiction will be developed,” the OECD explained. Providing 
only the key elements of provisions is not likely to create the type 
of consistency that the OECD hopes to accomplish, at least in the 

short term.

The OECD recognizes that there are 
obstacles to seamless implementation 
of CbC reporting. The September 2014 
guidance explained that the reporting 
mechanisms would need to be reviewed. 
The current timeline is that by the end 
of 2020, the countries participating in 
the BEPS project will revisit the transfer 
pricing documentation and CbC reporting 
standards. The guidelines say the review 
will focus on whether the standards provide 
an adequate basis for risk assessment and 

will include consideration of “whether additional transactional 
reporting of country-by-country or entity-by-entity payments of 
interest, royalties and especially service fees between associated 
enterprises should be required.” That view to expansion of the 
reporting requirements implies a high degree of optimism about 
the prospects for the implementation process.

The model template for the CbC report asks for the following items: 
tax jurisdiction, revenues (broken out by unrelated and related 
parties), profit or loss before income tax, income tax paid on a 
cash basis, income tax accrued for the current year, stated capital, 
accumulated earnings, number of employees, and tangible assets 
other than cash and cash equivalents. The template requires MNEs 
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to list their constituent enterprises, the jurisdictions of residence 
and organization or incorporation of the constituent enterprises, 
and the main business activities of the constituent enterprises.

“If you don’t have consistency, there is just no way something 
like this can work, regardless of how much money and time the 
person who has to comply puts into it,” said Laurie Hatten-Boyd 
of KPMG LLP. Although the reporting requirements under FATCA 
intergovernmental agreements, CbC, and the common reporting 
standard may share common features, accommodating for the 
nuances when putting the regimes into operation is a significant 
task for stakeholders, she said.

FATCA’s trajectory during its implementation period is instructive. 
The final regulations are 500 pages. Even though the IGAs 
reduced the rules considerably, when partner jurisdictions went 
to implement the agreements under local law, they ended up with 
hundreds of pages of rules, said Hatten-Boyd. “There is no way to 
make hundreds of pages of legislation consistent unless there is 
a better core in place,” she said, noting that some local law under 
FATCA changed the definition of a foreign financial institution. 
“How can you have a system that works globally where some 
entities are an FFI in one place and not another? The same thing 
will happen [to CbC reporting] unless there is agreement.”

PREPARING THE TEMPLATE

“When the first CbC template came out about a year ago, there 
was tremendous pushback from taxpayers and advisors,” said 
Steve Amigone of Dixon Hughes Goodman LLP.  “Taxpayers were 
not sure how they would find and secure the information.” 

The OECD has left some flexibility for MNEs to explain their revenue 
breakdown and employee distribution. That means taxpayers will 
focus on explaining where value is created in their master file 
and CbC report. The third page of the CbC report is blank, with 
instructions to include any further details that are “necessary or 
that would facilitate understanding of the compulsory information.”

Despite the flexibility inherent in the CbC report, consistency on 
the part of MNEs will be critical and may be difficult to achieve, 
at least as long as there are differing requirements in different 
jurisdictions. Taxpayers will need to ensure that their positions 
across jurisdictions are not contradictory, because they can 
expect tax authorities to compare information. That comparison 
will be easier to accomplish if the result of the CbC reporting 
process is uniform reporting requirements around the world, but if 
the reports required are not wholly consistent, taxpayers will have 
to be careful not to make representations that could be construed 
as conflicting.

The CbC reporting threshold of gross revenues of 750 million 
provides relief to smaller MNEs, but that threshold may be lowered 
as tax authorities become more comfortable with the process of 
collecting, analyzing, and sharing the information. The OECD’s 
February guidance states that the threshold is one of the items 
that should be reconsidered as part of the 2020 review process. A 
drop in the threshold may be an option once tax authorities start to 
analyze the CbC information, said Amigone.

Dispute resolution is another significant issue on the horizon for 
CbC reporting. “Once all this information is transparent to tax 

authorities, there will be a struggle for everyone’s piece of the pie,” 
said Amigone. What dispute resolution under CbC reporting will 
look like remains unclear, but it needs to be more effective and 
efficient than the current transfer pricing dispute model, he said. 
“It is not uncommon for clients to get an adjustment and determine 
that it’s not worth the effort to go to the competent authority 
process,” said Amigone. That approach may not work as well after 
CbC reporting is in effect.

A SILVER LINING

In 2012 Treasury said FATCA presented “an opportunity to 
address the needs of tax administrations around the world while 
at the same time addressing some of the key concerns faced by 
the financial industry,” in the words of Michael Plowgian, then 
an attorney-adviser in the Treasury Office of International Tax 
Counsel. CbC reporting follows that model. Amigone said tax 
authorities would benefit by being able to conduct a more efficient 
audit risk assessment using the information acquired through the 
new transparency. Taxpayers in turn will be able to mitigate audit 
and reputational risk by taking a proactive approach to the CbC 
reporting and may even end up making better business decisions, 
he said. 

“CbC reporting will place reputational risk squarely in the spotlight,” 
said Amigone. He noted that the transparency and relative 
simplicity of the CbC report raises the stakes for taxpayers. “If you 
have risky structures, it’s going to stick out like a sore thumb,” he 
said. Taxpayers have time to make changes in advance of CbC 
reporting to forestall the audit, adjustment, and reputational risks 
inherent in the new system, he said.

NEXT STEPS

The presumptive model of basic agreement on an outline followed 
by disparate implementation of details that eventually results in 
a workable world order carries with it obvious costs. As CbC 
reporting progresses into a more workable order for taxpayers and 
tax authorities, there may need to be one more shared experience 
with FATCA: delayed implementation. When FATCA was enacted 
in 2010, it came with an initial implementation timeline of just 
under three years. Treasury eventually delayed the withholding 
requirements to July 2014, and then declared 2014 and 2015 a 
transition period for enforcement purposes. The timeline for CbC 
reporting is even more aggressive. 

FATCA and CbC reporting are building the foundation for greater 
global transparency. “I think it makes much more sense to make 
sure that you’ve got a sound foundation,” said Hatten-Boyd. Now 
that the OECD has articulated a common goal, countries should 
think through the intermediate steps required to achieve it to try to 
make the transition period less rocky for both taxpayers and tax 
authorities. The impending arrival this month of the comprehensive 
implementation package for domestic legislation and automatic 
exchange is a chance to inject more order into the process.
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