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What the Model CbC Legislation
Says About Transparency

By Marie Sapirie — marie.sapirie@taxanalysts.org

The release of the model legislation for imple-
menting country-by-country (CbC) reporting was
billed as a game changer for transparency on the
world stage, but its impact in the United States may
be more muted. Adding transfer pricing data to the
information shared between tax authorities is sim-
ply the continuation of a long-standing trend.

Action 13 of the OECD’s base erosion and profit-
shifting project calls for the reexamination of trans-
fer pricing documentation, with the goal of
enhancing transparency for tax administrations.
The result of this action is that multinational enter-
prises will use a common CbC reporting template to
provide tax authorities with ‘‘needed information
on their global allocation of the income, economic
activity, and taxes paid among countries.’’ That
information will include the constituent entities
organized in the country, their place of manage-
ment, business activity, revenues, earnings before
income tax, income tax and withholding taxes paid,
number of employees, tangible assets, royalties,
interest, and service fees. The process of preparing
and submitting the CbC report is both an opportu-
nity and a potential trap for MNEs because it gives
them the chance to prepare their transfer pricing
story before the tax authority starts an examination.
However, it makes revising that story difficult.

CbC reporting may go more smoothly
in the United States than elsewhere
because of its experience in
information gathering and reporting
gained through FATCA.

‘‘There will be a lot more transparency,’’ said
Carol P. Tello of Sutherland Asbill & Brennan LLP.
She explained that more transparency will come
from U.S.-headed companies that will have to file
with the IRS information about the entire multina-
tional group and from foreign companies with a
subsidiary in the United States that will now have

to provide a detailed explanation of their U.S.
business activities and material transactions, which
presumably will provide more information than the
current Form 5472.

CbC reporting may go more smoothly in the
United States than elsewhere because of the practi-
cal base of knowledge regarding information gath-
ering and reporting gained through the Foreign
Account Tax Compliance Act. ‘‘We have the experi-
ence with FATCA and the common reporting stan-
dard (CRS) in terms of setting out procedures, even
though information hasn’t started to be exchanged
under CRS,’’ Tello said.

In theory, U.S. MNEs are already required to
keep track of some of the information that the CbC
report will require. But in practice, preparing and
filing the CbC report may prove to be a very
different exercise than maintaining transfer pricing
documentation. Reg. section 1.6662-6(d)(2)(iii)(B)
tells taxpayers what principal documents they need
to maintain to ‘‘accurately and completely describe
the basic transfer pricing analysis conducted by the
taxpayer,’’ but taxpayers only have to keep those
documents and produce them on demand; they do
not have to file them. Further, the line items in the
CbC report and the 10 categories of descriptions
and explanations required in the regulations do not
match up.

From a taxpayer’s perspective, the annual CbC
reporting requirement makes transfer pricing docu-
mentation extremely important, said Steve
Amigone of Dixon Hughes Goodman LLP. ‘‘Once
you file, it is really important that all the numbers
are right. The CbC report is for risk assessment
[from the government’s perspective], but to taxpay-
ers, it’s something more than that,’’ he said.
Amigone said that whereas the maintenance of
transfer pricing documentation has traditionally
been the function of the tax group within an orga-
nization, MNEs will likely also need to coordinate
their CbC reports with their internal groups respon-
sible for securities filings and shareholder relations.

CbC reporting effectively uses FATCA as both a
model and a springboard. FATCA normalized the
idea that increased information reporting is an
integral part of international taxation in the United
States, and CbC reporting takes that notion global.
The two regimes are even following a similar tra-
jectory. (Prior analysis: Tax Notes, Apr. 6, 2015, p. 19.)
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Confidentiality Concerns
The confidentiality of sensitive information is

one of the chief concerns about CbC reporting. The
draft legislation includes a questionnaire that asks
about three major areas of security: the legal frame-
work for keeping information confidential, infor-
mation security management, and monitoring and
enforcement. But the questionnaire is clearly not the
final word. Although it covers the main points, it is
not self-policing, and the safeguarding of the re-
sponses could be a problem. The OECD secretariat
is in charge of reviewing the responses, but how
that review will be conducted is still unknown. Peer
review seems likely.

The information security management checklist
in the questionnaire says that a tax administration
should be able to document that it is compliant with
the ISO/IEC 27000 series standards or an equiva-
lent information security framework. The ISO/IEC
27000 series is a standard framework, said Chris
Ricchiuto of Dixon Hughes Goodman LLP. How-
ever, simply providing documentation that shows
compliance with the standard is not enough. Effec-
tive information security requires adequate invest-
ment in infrastructure, proactive management of
existing and potential risk, diligent monitoring, and
an adequate enforcement mechanism. ‘‘You would
think that organizations today would already be
meeting these standards or similar standards, but
several recent high-profile security breaches remind
us that you are not going to have a 100 percent
secure and fail-safe information security solution,’’
he said.

Breaking Ranks?
The prospect of other countries implementing

BEPS in their own way, driven by political pressure,
is not an idle worry. (Prior coverage: Tax Notes, Nov.
17, 2014, p. 764.) The OECD’s aggressive timeline
for developing and implementing the project is in
part an attempt to forestall unilateral action by
governments, but it has not entirely worked. The
United States has recently started to push back
harder against the BEPS project. (Prior coverage:
Tax Notes, June 15, 2015, p. 1218.)

‘‘I am optimistic that countries will indeed follow
the OECD’s lead, but there are no guarantees,’’ said
Peter A. Barnes of Caplin & Drysdale Chtd. So far,
countries have indicated that they will use the
OECD model template and accept treaty exchange.
‘‘But if even one country breaks rank and individu-
alizes the template, or insists that taxpayers provide
the country-by-country report directly to that coun-
try’s tax examiners, then it will be difficult or even
impossible for the OECD and other countries to
discipline the rogue country,’’ Barnes said.

If a large trading country adds a column or two
of additional data on the uniform template, or

requires taxpayers to file the report with their tax
returns, the divergence could be highly detrimental
to the success of the project. ‘‘The OECD has
resisted these one-off approaches, but the only real
power that the OECD wields is peer pressure. Let’s
hope that is power enough, because both taxpayers
and tax administrators will benefit from a harmo-
nized system that works,’’ said Barnes.

Regulations
Treasury maintains that it has the authority to

write regulations requiring CbC reporting. (Prior
coverage: Tax Notes, June 15, 2015, p. 1229.) Under
sections 6001, 6038, and 6038A, the government can
require taxpayers to submit a wide variety of infor-
mation, but those provisions are limited, opening
up the possibility of legislation. (Prior coverage: Tax
Notes, Feb. 23, 2015, p. 938.) Tello noted that the
language in sections 6038 and 6038A requires that
taxpayers ‘‘shall furnish’’ the listed information to
the IRS, and that although there are limitations on
that directive, the government still has a lot of
leeway on what it can require of taxpayers. ‘‘It looks
to me like they have the authority to write these
regulations without instituting a new code provi-
sion that would adopt the model legislation,’’ she
said.

Penalties
The model legislation contains no penalty provi-

sion on the assumption that jurisdictions will ex-
tend their transfer pricing documentation penalty
regime to the CbC reporting requirements. That
may work fine for jurisdictions that have stiff
penalty regimes, but for those that do not, there is
an additional assumption that they will adopt one.
It is the jurisdiction that will ultimately suffer if it
does not adopt a penalty regime for failure to file
the CbC report.

Handling the Data
Governments that have little experience auditing

international transactions may at first struggle to
handle the data and use it effectively. ‘‘The OECD
has been thinking about this and has ideas about
how to help smaller jurisdictions,’’ Tello said. ‘‘It
will take a lot of international cooperation to make
this work.’’ The G-7’s recent statement reiterated its
‘‘commitment to work with developing countries
on the international tax agenda’’ and said it ‘‘will
continue to assist them in building their tax admin-
istration capacities.’’

The multilateral competent authority agreement
prohibits potentially overwhelmed tax authorities
from using the exchanged information to replace
‘‘detailed transfer pricing analysis of individual
transactions and prices based on a full functional
analysis and a full comparability analysis’’ with rote
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adjustments. The sanction for noncompliance is
temporary suspension of the flow of information.
The competent authority that suspects noncompli-
ance may impose this sanction unilaterally. Halting
information exchange as a penalty for misuse of
exchanged information is appropriate, but the me-
chanics of the post-suspension resolution process
are loose. The onus is on the suspected noncompli-
ant jurisdiction to prove that it is either blameless or
has remediated the problem that led to the suspen-
sion, and if a resolution cannot be reached by the
two parties on their own, they can ask the OECD
secretariat to involve other competent authorities.
There is no hard limit on how long a temporary
suspension may last. Presumably, if the parties are
unable to reach a resolution, the unhappy jurisdic-
tion will proceed to terminate the agreement in
writing. However, terminations come with a wait-
ing period of at least a year before they are effective.

Headed Toward Full Transparency?
The CbC reporting template proclaims that it is

‘‘CONFIDENTIAL,’’ but not all of the information
that companies will have to submit may be consid-
ered private information subject to data security
safeguards in the future. Critics of the recent Euro-
pean Commission tax transparency package called
for disclosure of taxes paid to individual jurisdic-
tions by companies. (Prior coverage: Tax Notes Int’l,
Mar. 23, 2015, p. 1047.) It is not so difficult to
imagine that eventually companies may be com-
pelled to publicly release their allocation of taxes
paid to each country.

The OECD has worked diligently to design a
global CbC reporting regime that has the greatest
chance of success, but whether it succeeds is depen-
dent upon the cooperation of individual countries.
‘‘The huge question that looms now is whether coun-
tries will be willing to follow the OECD’s lead and
put the value of a harmonized process ahead of their
own, individual interests,’’ said Barnes. If the current
timeline is adhered to, taxpayers will know the an-
swer in the next few years.
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What Are Penalties For?

By Lee A. Sheppard — lees@taxanalysts.org

‘‘You shouldn’t lose your livelihood for unpaid
taxes,’’ said Giuseppe Marino of the University of
Milan, advocating that the question go before the
Italian Constitutional Court. ‘‘Human rights and
taxes is all about cars.’’ Italian tax authorities look at
registrations of gran turismo cars as a source of
information for lifestyle audits — which result in
what are called expenditure assessments based on
evidence of the taxpayer’s ability to pay.

The European Association of Tax Law Professors
discussed the theories of penalties and questions
raised under EU human rights rules at their recent
annual congress in Milan. Yes, readers, the confer-
ence was held mere city blocks from the city’s posh
shopping district, where consumption fueled by tax
evasion is on continuous display. Europe doesn’t
have U.S. income inequality, but wealth concentra-
tion on the continent is comparable to levels of a
century ago.

The evidence goes beyond the elegant attire of
the shoppers. Several family-owned Italian luxury
companies have been sold to French conglomerates,
Russian investors, or Chinese investors. The usual
practice is to run the sale through a Luxembourg
holding company to avoid tax on capital gains.
Domenico Dolce and Stefano Gabbana did that, and
the two designers wound up with a criminal con-
viction. Their convictions were overturned.

The Bulgari family sold their shares in the jew-
elry business to LMVH in 2011, but that wasn’t the
subject of the criminal case. The case concerns an
Irish subsidiary used to avoid €3 billion in tax for
the years 2006 to 2008. The government indicted
Paolo and Nicola Bulgari, as well as 11 executives of
their company. Bulgari Group settled a separate €57
million tax case last year. (Prior coverage: Tax Notes
Int’l, June 1, 2015, p. 805.)

When Is It Criminal?
American readers may be wondering why the

Dolce & Gabbana and Bulgari cases are criminal.
Take the garden-variety tax cheat — a rich indi-
vidual with previously taxed legal-source income,
who is hiding his wealth from the tax collector or
his ex-wife in a Swiss bank. Typically this guy is not
criminally charged in the United States, where
roughly 1,000 such taxpayers are indicted annually.
But if criminal charges are brought and a conviction
obtained, the sentence is likely to be incarceration.

Everywhere in Europe, the garden-variety case
becomes criminal fairly quickly because the trigger
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